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STATEMENT OF THE CASE
Nature of the Case
Eric Scott Spokas appeals from the district court’s order revoking his probation,
executing his sentence, and retaining jurisdiction. He contends the district court’s finding that he
violated probation is not supported by substantial evidence.

Statement of Facts and Course of Proceedings
Mr. Spokas was convicted of aggravated assault on January 20, 2016, and was placed on
supervised probation for a period of four years. (See R., p.99.) On May 12, 2016, the State filed
a motion for probation violation. (R., pp.29-31.) Mr. Spokas admitted to violating probation,
and the district court issued an order on October 18, 2016, revoking his probation, suspending his
sentence, and reinstating him on probation. (R., pp.55, 59-63.)
On November 15, 2016, the State filed a motion for probation violation alleging
Mr. Spokas violated probation by: (1) committing misdemeanor battery against Kelly Treat on
October 16, 2016; (2) failing to report to his probation officer on October 19, 2016; (3) failing to
make immediate contact with his probation officer on October 21, 2016, to discuss his positive
urinalysis test; (4) failing to report to his probation officer on November 3, 2016; (5) using
marijuana on or about October 21, 2016; (6) failing to submit to urinalysis testing on October 18,
2016; and (7) failing to abide by his probation officer’s request that he not associate with Kelly
Treat.

(R., pp.77-79.)

Mr. Spokas denied violating probation.

(R., p.90.)

Following an

evidentiary hearing, the district court found Mr. Spokas guilty of violating probation as alleged
in numbers (3) and (5) of the State’s motion. (2/15/17 Tr., p.26, L.1 – p.28, L.14.) The district
court issued an order revoking Mr. Spokas’ probation, executing his sentence, and retaining
jurisdiction, on February 17, 2017, and Mr. Spokas filed a timely Notice of Appeal on
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February 17, 2017. (R., pp.99-102, 103-05.) Mr. Spokas is currently on a rider, and the period
of retained jurisdiction ends February 15, 2018. (R., p.106.)
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ISSUE
Was there substantial evidence to support the district court’s finding that Mr. Spokas violated
probation?
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ARGUMENT
The District Court’s Finding That Mr. Spokas Violated Probation Was Not Supported By
Substantial Evidence
A.

Introduction
Following a lengthy evidentiary hearing, the district court found the State did not prove

five of the alleged probation violations, but did prove that Mr. Spokas violated probation by
failing to make immediate contact with his probation officer on October 21, 2016, to discuss his
positive urinalysis test, and by using marijuana on or about October 21, 2016. These findings
were not supported by substantial evidence, and the district court erred in finding Mr. Spokas
violated probation.

B.

Standard Of Review
“To comply with the principles of due process, a court may revoke probation only upon

evidence that the probationer has in fact violated the terms or conditions of probation.” State v.
Sanchez, 149 Idaho 102, 105 (2009) (quotation marks and citation omitted). In reviewing a
probation revocation proceeding, this Court first asks whether the defendant violated the terms of
his probation. Id. “[A] district court’s finding of a probation violation will be upheld on appeal
if there is substantial evidence in the record to support the finding.” Id. If the Court determines
the defendant violated his probation, the Court next asks whether the violation justifies
revocation of the probation. State v. Knutsen, 138 Idaho 918, 923 (Ct. App. 2003); see also
I.C.R. 33(f) (“The court must not revoke probation unless there is an admission by the defendant
or a finding by the court, following a hearing, that the defendant willfully violated a condition of
probation.”).
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C.

The District Court’s Finding That Mr. Spokas Violated Probation By Failing To Make
Immediate Contact With His Probation Officer On October 21, 2016, To Discuss His
Positive Urinalysis Test Was Not Supported By Substantial Evidence
In its motion for probation violation, the State alleged Mr. Spokas violated probation by:
Failing to report to his supervising officer on the dates and times specified, to wit:
on the 21st day of October 2016, the defendant failed to make immediate contact
with his supervising officer to discuss his positive urinalysis results, as instructed
by his supervising officer[.]

(R., p.78, ¶ 3.) The district court found the State proved this allegation. It explained:
I find that that allegation has been proven in spite of the defendant’s testimony
that he never took a urinalysis test, that he denied using marijuana, and that he
denied being made aware that he had a positive urinalysis result. I do find that the
officer’s testimony that he submitted to an observed urinalysis on that date, that
he told Mr. Spokas it was positive – and that it would make sense in the context of
this – that he was contacted to make immediate contact with his immediate
supervising officer. He did not. And I don’t find that his explanation there is
credible at all.
(2/15/17 Tr., p.26, L.23 – p.27, L.11.)

The district court’s finding was not supported by

substantial evidence because there was no evidence Mr. Spokas was “instructed by his
supervising officer” to make “immediate contact with his supervising officer” after his positive
presumptive urine test.
The evidence reflects that Mr. Spokas made contact with his supervising officer, Corrine
Vitley, on October 21, 2016. The notes from the Idaho Department of Correction (IDOC), which
were admitted into evidence at the evidentiary hearing, indicate Officer Vitley received an email
from Mr. Spokas at 11:37 a.m. on October 21, stating:
I am at the Mission and I will get to the office. I am not making excuses at all I
am just having a major infection issue in my broken leg, and its [sic] extremely
painful and hard to get around. I am trying to figure out how to afford the surgery
that it needs. I have a good lead on a job and should be working soon. I will have
a phone shortly thereafter.
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(State’s Exh. C.) The next note, which was entered by Jeremy Wallingford, who was not
Mr. Spokas’ supervising officer, states Mr. Spokas reported for urine testing at 2:32 p.m. on
October 21, and the test “appeared positive for THC (marijuana).” (State’s Exh. C; 2/3/17
Tr., p.14, L.24 – p.15, L.11.) The note states:
Upon further discussion, [Mr. Spokas] admitted to having a history of marijuana
use, but still denied any recent use. [Mr. Spokas] told me that his last marijuana
use was several months ago in May of 2016, so he was surprised by the results
and unsure why he would test positive. I informed [Mr. Spokas] that I would be
recording the positive test and suggested he contact PO Vitley to further discuss
the results, which he agreed to do.
(State’s Exh. C.) Importantly, Officer Wallingford stated he “suggested” Mr. Spokas contact
Officer Vitley; he did not state he instructed Mr. Spokas to make immediate contact with her.
(State’s Exh. C.)
Officer Wallingford also did not testify at the evidentiary hearing that he instructed
Mr. Spokas to make immediate contact with Officer Vitley.

The prosecutor asked Officer

Wallingford if he “direct[ed] [Mr. Spokas] to speak to his probation officer.” (2/3/17 Tr., p.21,
Ls.2-3.) Officer Wallingford answered, “I did.” (2/3/17 Tr., p.21, Ls.4.) He then said, “I
informed him that I would be logging the apparent results of that test in our system and notifying
Officer Vitley. And then, I instructed him to contact her to further discuss how she wanted to
handle it, if she wanted him to re-test or what—or however she wanted to proceed with the
case.” (2/3/17 Tr., p.21, Ls.2-11.) Officer Wallingford later said that after Mr. Spokas disposed
of his urine sample, “[H]e was free . . . to go follow up with his supervising officer.” (2/3/17
Tr., p.23, Ls.18-22.) In closing argument, the State argued Officer Wallingford “instructed the
defendant to contact his probation officer if he had any issues with the results of that test.”
(2/15/17 Tr., p.20, Ls.9-12.)
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Officer Vitley also did not testify that Mr. Spokas was directed to make immediate
contact with her after his positive presumptive urine test on October 21. She testified as follows:
Q:

And at the time that your office received a positive test from him for
marijuana . . . was he instructed to do anything?

A:

Yes. He was instructed to contact me so we could talk about that result.

Q:

And did he?

A:

Not immediately. I didn’t get a response from him until five days later,
October 25th, so four days later, I believe.

(1/25/17 Tr., p.11, Ls.7-15.) Officer Vitley testified Mr. Spokas did not contact her immediately,
but she did not testify he was instructed to contact her immediately. This is a critical point. If,
as Officer Wallingford stated in his note, he “suggested” to Mr. Spokas that he contact Officer
Vitley, Mr. Spokas did not violate his probation by failing to make contact immediately. Even if
Officer Wallingford “instructed” or “directed” Mr. Spokas to contact Officer Vitley, there is
absolutely no evidence that this contact was supposed to be immediate. Mr. Spokas did not have
a telephone, and was using email to maintain contact with Officer Vitley. (1/25/17 Tr., p.12,
Ls.4-7.) The district court’s finding that Mr. Spokas violated probation by failing to make
immediate contact with Officer Vitley on October 21, 2016, was not supported by substantial
evidence.

D.

The District Court’s Finding That Mr. Spokas Violated Probation By Using Marijuana
On Or About October 21, 2016, Was Not Supported By Substantial Evidence
In its motion for probation violation, the State alleged Mr. Spokas violated probation by

“[u]sing a controlled substance, to-wit: marijuana on or about the 21st day of October 2016, per
urinalysis results[.]” (R., p.78, ¶ 5.) The district court found the State proved this allegation
based on the presumptive urine test conducted by Mr. Wallingford, which it found to be reliable.
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(2/15/17 Tr., p.27, L.17 – p.28, L.28.)

The district court’s finding was not supported by

substantial evidence because a presumptive urine test demonstrating the presence of THC
metabolites cannot, in and of itself, provide substantial evidence of contemporaneous drug use.
As an initial matter, it is important to note for the Court that a urine test cannot detect the
presence of THC; it can only detect the presence of THC metabolites. See Urine Testing for
Detection of Marijuana: An Advisory, CENTER

FOR

DISEASE CONTROL, September 16, 1983,

available at https://www.cdc.gov/mmwr/preview/mmwrhtml/00000138.htm (last visited July 31,
2017) (explaining a urine test is based on the detection of carboxy-THC, which is a metabolite of
delta-9-TCH, which is the primary pharmacologically active component of marijuana). The
Court of Appeals concluded in a recent case that the evidence was legally insufficient to support
the defendant’s conviction for driving under the influence, where the conviction was based on a
blood test which demonstrated the presence of a metabolite of marijuana. State v. Stark, 157
Idaho 29, 32-33 (Ct. App. 2013). The Court explained:
The State concedes that the chemical substance Carboxy-THC, as opposed to
THC, is not a drug or intoxicating substance but is, instead, a metabolite of
marijuana. A blood test indicating the presence of Carboxy-THC shows nothing
more than past marijuana use . . . Because the toxicology report indicated the
presence of Carboxy–THC, but not THC, it was, in essence, a negative drug test.
Id.
Like the blood test at issue in Stark, the presumptive urine test taken by Mr. Spokas, even
if accurate, could only show that he used marijuana at some point in the past—possibly up to 77
days in the past.

See Paul L. Cary, Drug Court Practitioner Fact Sheet, The Marijuana

Detection Window: Determining the Length of Time Cannabinoids Will Remain Undetectable In
Urine Following Smoking, National Drug Court Institute (April 2006), available at
https://www.ndci.org/sites/default/files/ndci/THC_Detection_Window_0.pdf (last visited July
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31, 2017); see also Ellis, GM, Mann MA, et al., Excretion Patterns of Cannabinoid Metabolites
After Last Use in a Group of Chronic Users, CLINICAL PHARMACOLOGY

AND

THERAPEUTICS,

Nov. 1985, pp.572-78, available at https://www.ncbi.nlm.nih.gov/pubmed/3902318 (last visited
July 31, 2017) (“We demonstrated that under very strictly supervised abstinence, chronic users
can have positive results for cannabinoids in urine at 20 ng/ml or above on the EMIT-d.a.u. assay
for as many as 46 consecutive days from admission, and can take as many as 77 days to drop
below the cutoff calibrator for 10 consecutive days. For all subjects, the mean excretion time
was 27 days.”). Mr. Spokas was reinstated on probation on October 18, 2016, and the State filed
its motion for probation violation on November 15, 2016. (R., pp.59-63, 77-79.) Again, even if
the presumptive urine test had been confirmed, which it was not, it could only demonstrate that
Mr. Spokas used marijuana at some point in the past, possibly before he was on supervised
probation.
More importantly, the presumptive urine test which Officer Wallingford conducted could
not provide substantial evidence of contemporaneous (or any) drug use because it was never
confirmed. The Court of Appeals has recognized that urinalysis laboratory reports prepared by a
company whose business it is to conduct such tests “bear substantial indicia of reliability,”
especially where results are confirmed. See State v. Farmer, 131 Idaho 803, 806 (Ct. App.
1998). But the State did not present a urinalysis laboratory report or evidence of a confirmatory
test here.
Officer Wallingford testified the urine sample provided by Mr. Spokas tested
presumptively positive for marijuana, but the sample was not analyzed by a laboratory, and there
was no confirmatory test. Officer Wallingford testified he has had positive presumptive tests
return as negative in confirmatory tests. (2/3/17 Tr., p.25, Ls.10-18.) The district court asked
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Officer Wallingford if, in his experience, he had found the presumptive test to be “generally a
reliable test . . . for probation purposes.” (2/3/17 Tr., p.29, Ls.20-25.) Officer Wallingford said
he found the test to be “generally reliable.” (2/3/17 Tr., p.30, L.1.) The following exchange then
took place:
Q:

All right.
outlier—

And occasionally, it—would it be correct, it would be an

A:

It—

Q:

—you would have a—you have a positive . . . and then . . . you sent it for
confirmation, it would be negative?

A:

That has happened.

Q:

Is that unusual?

A:

It—it is less likely, but it does happen.

(2/3/17 Tr., p.30, Ls.2-12.) The State’s evidence, that Mr. Spokas tested positive for a THC
metabolite in a presumptive urine test of questionable reliability is not substantial evidence of
contemporaneous drug use, as the State alleged in this case.

E.

This Court Must Remand This Case To The District Court Because The District Court’s
Finding That Mr. Spokas Violated Probation Was Not Supported By Substantial
Evidence
The district court revoked Mr. Spokas’ probation and executed his sentence after finding

he violated probation by failing to make immediate contact with his probation officer on
October 21, 2016 to discuss his positive urinalysis test, and by using marijuana on or about
October 21, 2016. (2/15/17 Tr., p.26, L.1 – p.28, L.14.) If this Court finds there was not
substantial evidence to support the district court’s finding that Mr. Spokas violated either of
these conditions of probation, this case must be remanded to the district court with instructions to
place Mr. Spokas back on probation. If this Court finds there was not substantial evidence to
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support the district court’s finding that Mr. Spokas violated only one of these conditions of
probation, this case must be remanded for a new disposition hearing, as this Court cannot
speculate as to whether the district could would have revoked Mr. Spokas’ probation and
executed his sentence based, on only a single, minor, violation.

CONCLUSION
Mr. Spokas respectfully requests that this Court vacate the district court’s order revoking
his probation and executing his sentence, and remand this case to the district court with
instructions to place him back on probation or hold a new disposition hearing.
DATED this 7th day of August, 2017.
______________/s/__________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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